UNI TED STATES DI STRI CT COURT
VWESTERN DI STRI CT OF WASHI NGTON
AT SEATTLE

I N RE: PHENYLPROPANOLAM NE
(PPA) PRODUCTS LI ABILITY
LI Tl GATI ON, MDL NO. 1407

ORDER GRANTI NG MDL PLAI NTI FFS
MOTI ON TO STRI KE THE

Thi s document rel ates to: SUPPLEMENTAL RULE 26 AFFI DAVIT
OF MDL EXPERT DAVI D W
All cases STEV\ART, Ph. D.
[ . 1 NTRODUCTI ON

This matter comes before the court on plaintiffs’ Mtion to
Strike the Supplenental Rule 26 Affidavit of MDL Defense Expert
David W Stewart, Ph.D. Plaintiffs assert that Dr. Stewart’s
affidavit is untinely and that its contents contravene rules and
orders governing this multi-district litigation (“MDL 1407”). The
defendants argue that the affidavit is a proper Rule 26 report of
a “later-designated” expert which squares precisely with MDL 1407
protocol, for expert disclosure. Having reviewed the notion, the
parties’ briefs, and having heard oral argunment, the court hereby

finds and rul es as foll ows:
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1. BACKGROUND

The plaintiffs and defendants were required to designate
their generic expert witnesses by dates set by the court.
However, as those dates approached, the parties realized that it
woul d not be possible to designate generic experts for thousands
of cases across the country. Therefore, instead of attenpting to
identify the universe of experts that would eventually testify at
each trial, the parties agreed to designate prototypical experts.
The testinony of these prototypical experts would be subject to
Daubert chal l enges, with the understanding that the facts,

t heories and opinions that survived the Daubert process would
t hen be adopted by those experts |later designated as the cases
approached trial .

The parties presented their agreenment to the court in the
formof a stipulation. The stipulation and order was entered by
the court on Septenber 9, 2002, and provides that plaintiffs and
defendants may identify and use | ater-designated experts if two
requirenents are net:

1. The | ater-designated experts rely upon the sane of
substantially the sane opinions, evidence and/or theories
advanced by [the parties’] jointly-designated comopn
experts; and

2. The evidence, opinions, and/or theories relied upon by
t hose jointly-desi gnated common experts have not

previously been determined by this Court to be
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scientifically unreliable or otherw se inadm ssible.

On January 10, 2003 the defense identified 18 experts,
including Dr. Stewart, on issues of “w despread applicability”
and served Rule 26 reports fromeach attacking the |ines of
evidence relied upon by the plaintiffs’ experts, with a heavy
enphasi s on attacking the Henorrhagi c Stroke Project (the *HSP”
or “Yale Study”). Dr. Stewart’s initial report focused on a
limted area of the HSP, i.e., the purportedly |ower than
expect ed PPA exposure in the appetite suppressant control group
when conpared to avail abl e market survey data. However, on
Novenber 13, 2004 the defense filed the Suppl enmental Rule 26
Affidavit of David W Stewart, Ph.D. in which he expanded his
opi nion to express the general overarching opinion that the HSP
is seriously flawed and unreliabl e because the investigators
failed to follow generally accepted nethods for conducting their
resear ch.

The plaintiffs claimthat Dr. Stewart’s Novenber 3, 2004
report contains previously undisclosed opi nions of general
applicability that are based on evidence that was avail abl e when
Dr. Stewart filed his original report. Therefore, plaintiffs
contend, the supplenental report should be stricken as either (a)
untinmely or (b) inpermssible under prior orders in this MDL. At
the court’s request, plaintiffs submtted a supplenental brief in
support of their nmotion to strike. In the brief, plaintiffs

di vi ded the Novenber 13'" report into 80 plus individual

ORDER
Page3



statenents or “opinions” that essentially canme down to two

obj ect i ons:

bj ection A Dr. Stewart does not qualify as a “l ater-
desi gnat ed expert.” The purpose of the Septenber 9, 2002 order
was to permt new and different expert witnesses identified after

January 23 to be substituted for original wtnesses, so |ong as
their opinions were the sane of substantially the sane. Dr.
Stewart is not a “new’ or “different” witness so he does not neet
the criteria of the Septenber 9, 2002 order.

bj ection B: Dr. Stewart relies on theories, rationales and
anal yses that are being advanced for the first tinme in this
l[itigation. He is citing to nedical, scientific and market survey
authorities that were not disclosed by any of the prototype

wi t nesses. The theories, rationales, and anal yses, and the
materials cited in support thereof, were available in January
2003 and therefore do not constitute new evidence warranting a
suppl emental report.

Plaintiffs conclude their argunment by claimng that if the
court allows Dr. Stewart’s supplenental report to stand, such a
ruling will open the door to another wave of expert reports that
will prove to be costly and tinme-consumng, in that both parties
wi |l take advantage of the opportunity to submt new opinions and
t heori es, whether by supplenental report or disclosures by
subsequent |y desi gnated experts, which, in turn, will require
nor e depositions.

Def endants respond by arguing that Dr. Stewart’s Novenber
13'" report squares precisely with the requirenments of the
“| ater-desi gnated expert” exception in the September 9'" order
First, the report does not express testinony that the court rul ed

i nadm ssi bl e during the Daubert hearings. Second, according to
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defendants, Dr. Stewart’s report relies upon “the sane or
substantially the same opinions, evidence, and/or theories...”
Def endants reason that while Dr. Stewart uses different words to
express his opinions and concl usions, he uses and articul ates the
sanme general evidence, theories and opinions as those expressed
by ot her defense experts, nanely that the HSP was not properly
desi gned, controlled, perfornmed, analyzed, or reported.

Def endants admt that while sone of the treatises and
articles relied upon by Dr. Stewart in his Novenmber 13'" report
were not previously cited by any prototypical expert, but argue
that the opinions based on these new treatises and articles are
still adm ssible because the opinions, thenselves, are not new.
“[T]he test under the [Septenber 9'" Order] is in the disjunctive
— “the sanme or substantially the sane opinions, evidence and/or
theories.” Id. at 3.

[11. ANALYSI S

The court agrees with plaintiffs that Dr. Stewart’s Novenber
13'" report offers opinions or theories that are newto this
l[itigation and relies on evidence that was not previously relied
upon by a prototypical expert. The purpose of the Septenber 9th
order was to require the parties to tinely disclose the opinions
and theories of their prototypical experts, but allow the parties
sone flexibility in designating who would actually present the
testinmony at trial. It was not the court’s intention to allow the

| at er - desi gnat ed experts to cite new evidence or introduce new
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opi nions. The court will not permt defendants to define the
opi nion of a prototypical expert so broadly that it enconpasses
new versions of the opinion in the guise of being an ol d opinion.
|f, as the defense clains, Dr. Stewart truly is sinply
parroting the opinions of other prototypical experts, then there
is no need for himto file a supplenental report. Instead, he
shoul d sinply adopt the report(s) of the generic expert(s) he was
designated to replace at trial. By nmeans of his suppl enenta
report, Dr. Stewart seeks to introduce new opinions or theories
tothis litigation. The defense has admtted that Dr. Stewart
relied, at least in part, on authorities not previously relied
upon by a prototypical expert.

The court finds that the Novenber 13th report goes beyond
that contenplated in the Septenber 9'" order and therefore, nust
be stricken. In the future, if replacenent experts are needed at
trial, the court expects that such experts will adopt the Rule 26
report of the expert they are replacing.

| V. CONCLUSI ON

Based on the foregoing, plaintiffs’ Mtion to Strike the
Suppl emental Rule 26 Affidavit of Dr. Stewart is GRANTED. The
defense may resubmit a new report for Dr. Stewart that adopts a

report of a previously designated prototypical expert.
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DATED at Seattle, Washington this 11th day of February, 2005.

S\ Bar bara Jacobs Rot hstein

BARBARA_ JACOBS ROTHSTEIN
SJUB'(I;ED STATES DI STRI CT COURT
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